STATE OF MINNESOTA DISTRICT COURT - CRIMINAL DIVISION

COUNTY OF OLMSTED THIRD JUDICIAL DISTRICT

State of Misscsots,

Planudl ORDER GRANTING
MOTION TO DISMISS

Delendass

Phis matier came on for a Hearing before the Honarable Jasoph F. Chase, Judge of

Dastrict Court, in the Goversesent Comter, Rochester, Minnesota, .d

Present at said hearing were Petor Magnuson, Assistant City ,\lt.-rm:-
- Defendant; 2o

od Cazl F. Anderson, Attorney Sor Defendant,

Based upon the hearieg and duc consideration of all the evidence, and all the files and
reconds herein, the Count makes the following:

ORDER
i Defendant's motion t Swniss the charges is GRANTED.

The attached Memorandum i hereby incorporated and made a part of this Order,
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MEMORANDUM
FACTS
On Masrch l':-a: approximasely 1:30 xn— was
driving a white Maata 626 north on Highway 52 in the City of Rochester, Olmstod County.
State Trooper Stephen Willert was wocking a “Night Cap™ saturation patrol on Highway 52 also
traveling north. Trooper Willert poco-\chxk traveling sppeoximately 51-52 mph. In
that arca Highway 52 has a posted spoed limit of 55 mph  Treoper Willert f-ikmtx-

vedicle from approcemately 19 Steeet (o the 55 Street exit, a distance of abosst two miles
Trooper Willent \'»daxa;m}-rhk:-: as he followed her. The videotape shows
-'chiclc “weaving” somsewhat within ber lane ~ meaning that the ¢ar was al times closer
and at times further from the roadway s centerline and fog lines.  Trooper Willert 1ostified that
the speed o-\th-clc dropped down to 45 mph just before it exited Highway 52 ot the
$5* Swroet exit. -m;wd)' signaled when exiting Highway 52 10 enter on o the 55® Strect
rarng -thcn stopped in the left lane at the rod traffic Bight at the 35™ Sweet isnersection,
signaling o lefl tumn. ARer the light termed gwn-unwd lelt imo the nght-hand
westbound lame of 55™ Street. Trooper Willern a.mm-:«-vchiclc mnmediatedy after the

cornpletion o-mm omso 5%,

lrooper Willert inl'a_wrrra-m he stopped her because while making her left tamn

onto 55* (which has two westbound lanes) she failed to enger the lane closest 1o the modian (the
left westbound lane). Trooper Willort then found evidence which led 1 rrest om the
current DWI charges. After submitting %0 s intoxilyzer test which yieldad a .13 BA(‘-.-

was charged with “fadl[wre] o eoter nearest lane™; and 3" degree DWI.



PENDING MOTION
Defendsf ek dismissal, asserting hat Trooper Willert facked sufficicnt basis to
stop her veducle.
DISCUSSION

I.  Traffic Vielatisn

An officer’s observation of a tzaffic viokition, “however insignificant”™, is a sufficient
basis 10 stop a vehicle, State ve Battloson, S67 N.W.2d 69, 71 (Minn. App. 1997); State v.
George, 557 NW 2 575, 578 (Minn. 1997). Trooper Wiltert sol It b ssopped bec for
failing 10 “enter [the) nearcst lane™ when she made her left tam onto $5* Serect from the
Highway 52 exit eamp, And he ticketed her for that offerse. Plainly the stop was legal if the
officer observed 2a illegal teen,

The wooper”s citation cites Minn. Stat. § 169.19, Subd. 4 a5 the statute applicable to the
alleged improper tam. But the trooper acknowledged at hearing that the citation 10 the “change
of cowrse™ subdivision was sistaken

There is a statutony section that sppdics o the type of lefi turn involved here — “from &
one-way roxdway [the northbound exit ramp from Highway 52) into a two-way roadway [55®
Street)™ That is Minn. Stat. § 169.19, Subd. 1(d). That ssatutc roguires that such a tum “be
miade from the Jeft-hand lane and by passing to the right of the centerling of the rosdway being
entered upon leaving the intersection.™ The statute does not require that the tum be made into
the lane to the right of sm! nearest the centertine of the roadway beieg coterod. This writer has
identifiod 0o other statutory section which addresses this situation, and counsel have brought
nome to the Couet's attestion, In fact, &t bearing the State acknowledged that — the sdmonitions



of gencrations of drivers training instructors notwitstanding - it appears there &s nothing illegal
about the type of left tum Defendant made here.

Neither the Trooper nor the State point 10 any other observed waffic violation justifying
this stop. Thus the question is whether other circumstances gave Trooper Willert an adequae

bnsisbsmpoefendu-

1L Investigatory Step
An investigatory stop of 2 motor vebicle is lanfiul when police can “podnt to specifie and

articulable facts, which, taken together with ratimal inferences from those facts, reasonably
warrant that intrusion.™ Teery va. Obdo, 392 U8, 1, 21 (1968); Stale vs, Engholm, 200 N.W. 24
780, 783 (Minn. 1980). The factual basis requized for such & ssop bas been characterizod as
“minimal™; an actual violation of the law noed not be detectable. State vy McKinley, 232

N.W.2d 906, 911 (Minn. 1975). Marben v. State, Depe. of Pub. Safety, 294 N,W.24 697, 699

(Mina. 1980). “Our cases . . . do not require much of a showing in ander & justify a traffic stop,”
State v. George, 557 N.W.2d 575, 578 (Minn. 1997), Further, a tnined police officer is entitled
1o draw inforences om the basis of all the circumstances “that might well dode an ustrained
person™ State vs Kvam, 336 N.W.2d 525, 528 (Minn. 1983), However, more than an
unarticulated “hunch™ is necessary. ULS, vs. Sokolow, 490 US. 1, 7 (1989); State vx Johnson,
257 N.W.24 308, 309 (Minn, 1977). The stop “must be justified by some objective
mmwwWMixwiaMwhmthud\kyﬂ Geoege,
supea. “Idbe cuniosity” is insufficient, Terry, supea.'

' "(OPjective odservations sy provide 3 safficicnt baus Sor 30 Ivestigiory s0p, . . . Pt] e
Jeternitative wse is mhether a0 officor’s . suspichon . .. Bt the violation occurred was reasamablly inferable
from what be did see ™ Sime v, Delancy, $06 N.W.2d 584, 536 (Minn. Ct. App 1987) (ciing Parge v,
Commissioncr of Pablic Safoty, 374 N.W.2d 730, 733 (Misn. 19857 This inchudes Bhe afficer’s past exporionces
tince the ofTicer baoks 10 all the Circeratasces whee makieg an ancmment, Debogy, 18 (cting United Suees v,



Al heaning the State pointed to two observations by Trooper Willert regarding
Defendant’s driving (ber relacively sbow spoed, sl the “weaving™ in ber lane) and the hour of
the night (1:30 am.; bar-closing time) as facts justifying the stop.

The speed limit oa this section of Highway 52 is 55 mph. Trooper Willert testified,
however (and this writer &s aware from many years of driving that roadway), that the typical flow
of traffic ut that location travels st least 60 mph. Thus, a molorist driving 52 mph ~ the first
speed the Trooper described as he spoke cato the audio reconding while pacing Defendant’s car ~
seemed unusually slow to the Trooper. As the Trooper acknowlodged on the stand, a car
taveling between 55 and 60 mph would have scemed less suspiciows than ane traveling 52 mph,
though the former woeld be in violation of the speed limit (and thus unquestionably subject 10
sop by law caforcement), and the latter would be driving lawfllly. When askod on the stand
what speed a motonist could drive and pot be subject to being pulled over for driving cither
saspiciously slowly or unlawfully fast, the Trooper resposded “$5*.

This answer, which obviously gives motorists a very nasrow opporctunity 1o avoid the
possibility of a police stop, may have boen at Jeast pastly fscetions, But it highlights the problem
with the Ste’s reliance on defendant’s speed. Not only was she traveling within the speed

limit; she was cravelieg jas
further as she exited, but many &rivers do St

The Court is aware that 2 motorist’s unusually show, though lawfil, speed can be a factor
supporting a legitimate traffic stop. See, for exanple, Engholen, supr (“defondant’s car . . . was
traveling 15 20 20 miles per hour in & 30-esiles-per-howr specd 200¢ . . “); Beown vy,
Commissioper of Public Safety, 1995 WL 254369 (Minn. App. 1995) (defendant traveling 10 to

CONer, 449 US 415, 41K (1981)) The officer then draws lnforences snd makes dedections. B This “pepcess
deals with probuilises, oot hard conaintios ™ |



15 miles pee hour below the posted limit); and Hruby vy, Commissicacr of Peblic Safety, 1989
WL 20493 (Minn. App. 1989) (defendant driving with at lcast one-hatf width of his cae on
shoulder, and so sSowly that traffic was backed up foe 3 distance behind him), But basing
suspicion of criminal sctivity om the fact that the msotorist is doing “oaly™ 94.5 percent of the
posted speed limst (52 mph in a 55 mph zome) seems 10 this writer mreasonable. And it soems
particularly incongruoss %o say that suspicion of criminal activity may focus on an individual
mymehmmw«mmmwmm.mWwaim
the speed linsit. In this respoct, an observation of Jodge Randall in Disrod va. Commissioper of
Public Safety, 1988 WL 88550 (Minn. App. 1988) seems apropos:

“Citizens take 10 the streets in cars knowing improper driving conduct, even

conduct which falls short of a chargeable offense under our driving laws, can subject
them to being pulled over and investigased by law coforcement. Bt citi

ft the \a ivieg conduct. When that is takon away froen them, random
stops by the authoritics, based on caprice and curiasity, become the law.” (Emphasis
added )

Trooper Willert aliso testified that Defendant was weaving within bor kane, and that her
whieels “would touch™ the center/fog lines, but “wouldn't cross sotally over,” Weaving within
one’s own line may warrant a stop when there are “specific and articulable facts which, taken
together with rational inferences from those fiscts™ warmant the stop. Engholm, supea at 784.
“Waviu.byi&ﬂdoamwnh\mnw;mwdﬁmmm
weaving that is sausuad or continuous before condocting the stop.” Sate v, Hugger, 2002 WL
1751069 (Minn, App. 2002). An officer is justified in stopping “a motor vebicle woaving within
its own lane in an crratic manner.” State v, Richardson, 622 N.W.2d £23, £26 (Mion. 2001);

Kyam, supra a8 528,
In the present case, the Court had the beoefit of being able to waich the videotape shot

from the trooper’s squad car 25 he followed Defondant north on Highway 52 The tape does not



show Defendsnt’s car”s wheels touch either @ fog line or the nocthbound centerling — smd afior
the t2pe had boen played ot bearing, the Trooper scknowlodged as much. The tape does show
lateral movement by Defondant’s car relasive 10 the centor and fog lines - meaning that the
distance betwoen ber wheels and cach of the lines gradually increases and decreases by what this
writer would estimate 80 be about two feet as the Defendant drives poeth, Perhaps this could be
considered “weaving™, but it is sot something that the Cosrt would describe as “erratic™. The
side-to-side movement of Defendant’s ¢ar was not, in this writer's judgment, sodden,
pronounced, or costinvous. Certainly defendant was not “all over the road * Richardson, d, st
825, 1o short, the movement of Defendant’s vebicie did mot scem to the Count 10 be noticeably
different from the gradual m-lane lateral deift that one would obscrve while following most cars
down a four-fanc highway.

It is conceavable (o this Court that 2 mooper who has obscrved the drivieg behavior of
hundreds of people who, when stopped, tam out 10 be drusk, might assert that be is able 1o
discern subtle nuances in the way an imoxicated person handles a vehicle that are 1ell-ale
halimarks of imtoxicasion. [s other woeds, s experienced officer might assert that he is able 1o
detect and describe the “signaturc™ aspects of a dresk driver’s in-lane “weaving™ that distinguish
it from the sde-10-side movament within the lane that even sober drivers inevitably make; and
thes that be is able to detect drunk driving that would etude 2 lay person observing the same
coaduct. An imperfect analogy might be drawn to lateral nystagnees, & relative abatruse physical
phencencnon unfaméliar to the public ot large bet which trined and experienced professionals in
the field rely on as an accepted indicator of istoxication. An officer offering testimony sbost
nystagesus slentifies what he is looking for in the Behavior of the suspect’s eyes; the critical



angle of onset; and he is ade to describe its significance by distinguishing it from what is seen in
the case of a sober individaal,

That is not bow the Trooper's obsorvations of weaving were preseated here. There is no
indication ca this record that in-fane weaving charactensaic of imosested drivers is a subject
matler of specialized expertise; nor did e officer describe sy critersa by which such
imoxicatod weaving may be measured snd distinguished from the drivieg of sober individuals.
us writer is pot suggesting that weaving must or should be evaluated in such a scientific
manner in oeder for it %0 be relevant evidence in a DUT case, The point is that weaving was
presented Bere the way this writer has always seen it presented: A subjoct matier as accessible w
the average adult kay observer as it is to the officer who made the observation. Thus the Court is
i & good a position as the officer 1o deaw conclusions about the driving shows o the video,
and its significance. The Court’s conclusion is that swither Defendant’s speed nor the in-lane
“wesving ™ were unusual driving conduct, and even at 1:30 am. wore not sufficient 10 wasram the
intrasion of an investigatory stop.

The Court gramts the Defendamt’s mvotion 1o dissmiss the charged offeases.

JFLC,



